THE FAMILY PROTECTION TRUST

What is a Family Protection Trust?
A Family Protection Trust (the technical name is “Income-only Grantor Trust”) is an irrevocable trust created by us for clients whose goal is to protect assets from loss to nursing home care.  During the lifetime of the client, trust income is typically payable to the parent.  Trust principal is normally retained in the trust.  If necessary, trust principal may be distributed to beneficiaries other than the parent (typically, the children). At the death of the parent, the trust normally terminates and the trust assets distributed to or held in further trust for the benefit of the remainder beneficiaries, typically the parent's children.
Why use a family protection trust?
	Essentially a Family Protection Trust is used in lieu of making gifts directly to children with an eye toward creating Medicaid eligibility.  Clients who are relatively healthy but aging and concerned about the potential cost of their long-term care should consider a Family Protection Trust as a means of protecting and passing some of their assets on to their loved ones. Other clients have ailments, such as a diagnosis of early Alzheimer's disease, which indicate that they are very likely to eventually move into a nursing home.  The use of a Family Protection Trust can preserve assets for loved ones while still permitting the parents the use of the income created by those assets.
 Parents who want to plan for future long-term care costs even though they may not presently have serious health issues typically have concerns about the loss of control that accompanies an outright transfer of their assets to their children.  A Family Protection Trust can address those concerns by allowing them to retain some control over the trust assets at death. A Family Protection Trust also provides protection from creditor claims of the children, whereas an outright transfer of assets to the children subjects those assets to the children's creditors.    A Family Protection Trust avoids the following risks attendant to making outright gifts to children or other heirs.
a.	Claims of Creditors.  Outright transfers are subject to the claims of creditors of the children, including claims arising out of tort judgments, contracts, debts and bankruptcy. The assets in a Family Protection Trust are owned by the trust and are not reachable by creditors.
b.	Divorce.  The assets of Family Protection Trust are not considered marital property subject to equitable distribution in the event of a child’s divorce.
c.  Avoidance of Dissipation by the Donee. Outright gifts may be lost if the child is a gambler, drug addict, alcoholic, or spendthrift. The assets may be squandered and no longer available to the parent.  By contract, after the death of the parent, the trust can continue if it is thought unwise to distribute the principal to a child. Income distributions can be made to the child. Alternatively the child could be passed over in favor of the grandchildren; for example, give nothing to the child that is a compulsive gambler (by granting discretion to the trustee to make that decision) and pass his share on to his daughter the accountant.


How is the trust designed?
Income
The trust provides for discretionary distribution of income to the parent. Discretionary distributions have the advantage of flexibility and avoidance of distributions to a parent in a nursing home.
Principal
a.	Parent/Spouse. There can be absolutely no access to principal by either the parent or the parent's spouse. If either the parent or spouse has access to principal, the assets in the trust will be "available" for Medicaid eligibility purposes.
b.	Third Parties. The trustee should have the power to make distributions of principal to children or other loved ones.  This power can be described as an “escape hatch” or “back door”.   In case the look back period is not met for Medicaid purposes, the money may be removed from the trust through this “escape hatch” in order to meet Medicaid eligibility requirements.
Trustees 
a.	The trustees cannot be the parent or the spouse. Adult children are typically named as trustees.  The trust will permit the trustees to distribute income to either the parent or spouse or to withhold and accumulate income. 
b.	After one spouse enters a nursing home, the trustees will distribute income to the community spouse. Some parents may elect to permit the trustees to distribute income to children or others so
long as the distribution is approved by an independent trust advisor who is not a beneficiary under the trust.


Conclusion
 	A properly drafted Family Protection Trust is an excellent planning technique that avoids the need and risks of outright gifts.  Such a trust gives parents the feeling that the assets still belong to them, rather than to the children, and permits the parents to enjoy the income produced by the trust assets while protecting those assets from being a possible source of payment for nursing home costs.

 Comparison between Trusts and Outright Transfers to Children

	Issue
	Trusts
	Transfers

	Lookback
	Five Years
	Five Years

	Control
	Some
	None

	Risk Avoidance
	Yes
	No

	Estate Recovery
	No
	No

	Income Tax.
	Parent
	Children

	Gift Tax
	Unlikely
	Yes

	Step-Up In Basis
	Yes
	No

	Principal Residence Exclusion
	Yes
	No
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